
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 03/25/22 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and must 

specify, in detail, what provision(s) of the tentative ruling they intend to argue and why. 

Counsel or self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her decision to 

appear to argue and of the issues to be argued. Failure to timely advise the Court and counsel 

or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

However, if all the parties agree to appear by Zoom with video and audio capability and inform 

the Department by 4 p.m. of their desire and agreement to appear by Zoom the following link is 

to be utilized:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 
 

Meeting ID: 161 391 3309                                    Passcode: 478010 

 

 

 

 1.  TIME:  9:00   CASE#: MSC19-00760 

CASE NAME: GRATS DECOR VS. NIJJAR 

HEARING ON DEMURRER TO CROSS-COMPLAINT of NIJJAR 

FILED BY BAKHROMJON ABDUVALIEV 

* TENTATIVE RULING: * 

 

Dropped, no valid proof of service on file. 

 

  

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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 2.  TIME:  9:00   CASE#: MSC19-01650 

CASE NAME: PIPPINS VS. WILLIAMS 

HEARING ON MOTION IN SUPPORT OF APPLICATION FOR ENTRY 

OF DEFAULT 

FILED BY JEREMY D. WILLIAMS, et al. 

* TENTATIVE RULING: * 

 

Continued, not heard.  New date: 04/29/22, at 9:00 a.m., in Department 07.  Per 

3/11/22 ex parte application and order. 

 

  

 3.  TIME:  9:00   CASE#: MSC20-01490 

CASE NAME: VOLTAIRE VS. CITY OF EL CERRITO 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: 

 

 

Continued to 7/25/22 at 8.30 a.m. 

 

  

 4.  TIME:  9:00   CASE#: MSC20-01490 

CASE NAME: VOLTAIRE VS. CITY OF EL CERRITO 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY SUMRAD INVESTMENTS 1, LP 

* TENTATIVE RULING: * 

 

 

Appearances required. The hearing will be at 9:30 a.m. Both sides shall appear 

remotely (see Zoom link at top of this document).  

The Court’s initial tentative ruling on defendant Sumrad Investments 1, LP’s 

motion for summary judgment (posted on February 25, 2022) continued the hearing 

to March 25, 2022, because the reply raised authorities and legal points not in the 

moving papers. The continuance was to allow plaintiff an opportunity to respond to 

the discussion of duty in Jones v. Deeter (1984) 152 Cal.App.3d 798, Dennis W. 
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Williams v. Foster (1989) 216 Cal.App.3d 510, and Contreras v. Anderson (1997) 

59 Cal.App.4th 188.  

While both sides have filed declarations concerning some minimal 

communications earlier this month with respect to deadlines, no supplemental 

briefing has been received by the Court.  

By 4:00 p.m. today (Thursday March 24, 2022), plaintiff shall provide the 

Court and counsel for moving party citations of any additional authorities she would 

like the Court to consider in response to those cited above. At the hearing, defendant 

will have the opportunity to respond to any material provided.  

  

 5.  TIME:  9:00   CASE#: MSC21-02132 

CASE NAME: WINTRUST SPECIALTY FINANCE VS. AL-JANABY 

HEARING ON RIGHT TO ATTACH ORDER & ISSUANCE OF WRIT OF 

ATTMNT 

FILED BY WINTRUST SPECIALTY 

* TENTATIVE RULING: * 

 

Dropped, no valid proof of service on file. 

 

  

 6.  TIME:  9:00   CASE#: MSC21-02412 

CASE NAME: DOWLATI VS. NANEV 

HEARING ON MOTION TO STRIKE PLAINTIFF'S COMPLAINT 

FILED BY IVAN NANEV, et al. 

* TENTATIVE RULING: * 

 

Defendants’ motion to strike punitive damages is granted.  

Civil Code section 3294(a) states that punitive damages are available “[i]n 

an action for the breach of an obligation not arising from contract… .” “An award 

of punitive damages is not supported by a verdict based on breach of contract, even 

where the defendant's conduct in breaching the contract was wilful, fraudulent, or 

malicious. [Citations.]” (Myers Building Industries, Ltd. v. Interface Technology, 

Inc. (1993) 13 Cal.App.4th 949, 960.) 
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Here, the claim Plaintiff has attempted to bring is one for breach of contract 

and thus, punitive damages are not available. For this reason, the motion to strike 

the punitive damages is granted. It is without prejudice to Plaintiff seeking leave to 

amend punitive damages back to the complaint if he alleges a cause of action that 

allows for punitive damages.  

  

 7.  TIME:  9:00   CASE#: MSC21-02412 

CASE NAME: DOWLATI VS. NANEV 

HEARING ON DEMURRER TO COMPLAINT 

FILED BY IVAN NANEV, et al. 

* TENTATIVE RULING:  

 

Defendants’ demurrer to the complaint is sustained with leave to amend. 

Plaintiff shall file and serve his first amended complaint by May 22, 2022.  

Plaintiff’s complaint alleges a contract claim against defendants Ivan Nanev, 

Anna Wodkowska Nanev and Aleksander Nanev. Plaintiff alleges that he had an 

agreement with Anna Nanev and Ivan Nanev for unspecified work from March 

2020 through January 2021. Plaintiff alleges that he was owed $60,000, but was 

only paid $12,000.  

Defendants demurred to the complaint for a number of reasons. Defendants 

argue that the terms of the contract are not alleged. They also argue that it is not 

alleged if the contract was oral or written. Finally, Defendants argue that the 

allegations against Aleksander Nanev are insufficient to state a claim for breach of 

contract against him.  

In opposing this demurrer, Plaintiff did not provide a memorandum of points 

and authorities, but instead provided several declarations with additional 

information regarding Plaintiff’s dispute with the Defendants. These declarations 

cannot be considered when the Court decides on how to rule on the merits of 
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Defendants’ demurrer. Instead, the Court considers these declarations as an offer of 

additional facts that Plaintiff could add to his complaint.  

 Defendants’ arguments in support of the demurrer have merit.  

 “To prevail on a cause of action for breach of contract, the plaintiff must 

prove (1) the contract, (2) the plaintiff's performance of the contract or excuse for 

nonperformance, (3) the defendant's breach, and (4) the resulting damage to the 

plaintiff. [Citation.]” (Richman v. Hartley (2014) 224 Cal.App.4th 1182, 1186; see 

also, California Civil Jury Instructions no. 303.)  

First, when stating a claim for breach of contract, the party must allege the 

legal effect of the contract, provide a copy of the contract or state the terms of the 

contract verbatim (See, Miles v. Deutsche Bank National Trust Co. (2015) 236 

Cal.App.4th 394, 402; Construction Protective Services, Inc. v. TIG Specialty Ins. 

Co. (2002) 29 Cal.4th 189, 198-199 [may plead the legal effect of the contract 

rather than its precise language].) Here, Plaintiff has not alleged the terms of his 

contract with the Defendants. Although it does appear that he will be able to amend 

his complaint to allege either the contract terms or their legal effect.  

Next, when alleging a contract claim, Plaintiff needs to allege if the contract 

was oral or written. (Code Civ. Proc., § 430.10(g).) He has not done so, but again, 

it appears that he will be able to amend his complaint to allege if the contract was 

oral or written.  

Finally, the complaint does not allege a reason for suing Aleksander Nanev 

and as to him, the demurrer is also sustained based on the failure to allege facts 

showing why Aleksander Nanev is liable for the breach of contract.  

For these reasons, the demurrer is sustained with leave to amend. Plaintiff 

may amend his complaint to add additional facts that will address the issues 

identified in this ruling.  

In the original complaint, Plaintiff used the “Exemplary Damages 

Attachment” form (PLD-PI-001) to seek punitive damages. As discussed in the 

motion to strike, Plaintiff is not entitled to punitive damages for a breach of 
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contract claim. There are facts alleged in the Exemplary Damages Attachment that 

Plaintiff may wish to include in his amended complaint. When amending the 

complaint, Plaintiff may take the facts in the Exemplary Damages Attachment and 

add them to the “Cause of Action - Breach of Contract” form (PLD-C-001), MC-

020 or any other appropriate form that can be used as an attachment to his amended 

complaint.  

Since the Plaintiff runs the risk of not understanding what is needed at this 

time, the Court strongly urges the Plaintiff to obtain legal advice on his case as 

soon as possible. If at all possible Plaintiff should seek legal representation so as to 

have his claims articulated and litigated professionally. 

  

 8.  TIME:  9:00   CASE#: MSN21-1450 

CASE NAME: DOE VS. KEEFER 

HEARING ON MOTION FOR LEAVE TO FILE AMENDED PETITION 

FILED BY JOHN DOE 

* TENTATIVE RULING: * 

 

Dropped from calendar. In addition, the hearing set for 5/6/22 at 9 a.m. is also 

dropped. 

 

  

 9.  TIME:  9:00   CASE#: MSN22-0212 

CASE NAME: COSENZA VS. SYLVIA'S MICROWAVES 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 
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10.  TIME: 10:00   CASE#: MSC20-00200 

CASE NAME: LEIN VS. GUZEL-ATIL 

JURY TRIAL - SHORT CAUSE / 5 DAY(S) 

* TENTATIVE RULING: * 

 

Trial vacated. Case settled.  

  

11.  TIME: 10:00   CASE#: MSC20-02230 

CASE NAME: FERRARI VS. HAGOPIAN 

JURY TRIAL - LONG CAUSE / 7 DAY(S) 

* TENTATIVE RULING: * 

 

Trial continued to 7/22/22 at 10:00 a.m. in Dept. 07 per ex parte application 

granted on 3/21/22.  

 

 

12.  TIME:  9:00   CASE#: MSC21-00959 

CASE NAME: REESE VS. ELLIOTT 

HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 

FILED BY CHRISTINA ELLIOTT 

* TENTATIVE RULING: * 

 

The Court continues the hearing on this motion to April 8, 2022 at 9:00 a.m. 

 

  

13.  TIME:  9:00   CASE#: MSC21-00959 

CASE NAME: REESE VS. ELLIOTT 

HEARING ON DEMURRER TO 1st Amended COMPLAINT 

FILED BY CHRISTINA ELLIOTT 

* TENTATIVE RULING: * 

 

The Court continues the hearing on this motion to April 8, 2022 at 9:00 a.m. 
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14.  TIME: 9:01  CASE#: MSC21-02562 

CASE NAME: BURREY VS. CHEN 

SPECIALLY SET HEARING ON: ORDER TO SHOW CAUSE RE 

PRELIM. INJUNCTION 

SET BY PLTF’S 01/25/22 ORDER ON EX PARTE APPLICATION 

* TENTATIVE RULING: * 

 

 

Plaintiff Lori Burrey (“Plaintiff” or “Burrey”)’s motion for preliminary injunction 

is denied, without prejudice. The temporary restraining order issued on January 25, 

2022 is hereby dissolved.  

“An injunction cannot issue in a vacuum based on the proponents’ fears about 

something that may happen in the future. It must be supported by actual evidence 

that there is a realistic prospect that the party enjoined intends to engage in the 

prohibited activity. (See Code Civ. Proc., § 526, subd. (a)(3).)” (Korean 

Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 

1069, 1084.)  

“A preliminary injunction is proper only if there is a substantial basis to suppose 

that the defendant, if not restrained, will actually engage in the conduct sought to 

be enjoined.” (Epstein v. Superior Court (2011) 193 Cal.App.4th 1405, 1410.) 

Plaintiff has not provided evidence that Defendants are likely to “flee[ ] with their 

assets and … destroy[ ] or conceal[ ] their financial records” (Ex Parte Application 

for TRO at ¶ 15) pending litigation. Additionally, Plaintiff has not met her burden 

of establishing a likelihood of prevailing on the merits. 

Request for Judicial Notice 

Defendants’ unopposed request for judicial notice is granted. (Evid. Code §§ 452, 

453.) 

Motion 

Pursuant to Code of Civil Procedure § 525, et seq., Plaintiff brings this motion for 

preliminary injunction to enjoin Defendants from “spending, dissipating, depleting, 

transferring, pledging to creditors, disposing of, concealing or otherwise moving 

any money or funds received from the sale of the Property[.]” (Ex Parte 

Application for Temporary Restraining Order at 4:25-5:1.) 
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Through their Complaint, Plaintiff alleges that Defendants failed to disclose a 

derelict septic tank system on the property they purchased from the individual 

Defendants. (Complaint at ¶ 12.)  

Defendants oppose the motion on the grounds that Plaintiff does not make the 

requisite showing required under California’s two-factor test. 

Preliminary Injunction 

Generally, the ruling on an application for preliminary injunction rests in the sound 

discretion of the trial court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 

1443, 1450.) “An injunction properly issues only where the right to be protected is 

clear, injury is impending and so immediately likely as only to be avoided by 

issuance of the injunction. [Citation.]” (Korean Philadelphia Presbyterian Church 

v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.) The purpose of the 

preliminary injunction, theoretically, is to preserve the status quo and prevent 

irreparable harm pending trial on the merits. (White v. Davis (2003) 30 Cal.4th 528, 

554.) 

In deciding whether to issue a preliminary injunction, a court must weigh two 

“interrelated” factors: (1) the likelihood that the moving party will ultimately 

prevail on the merits and (2) the relative interim harm to the parties from issuance 

or nonissuance of the injunction. (Butt v. State of California (1992) 4 Cal. 4th 668, 

677-678.) The greater the showing on one factor, the less must be shown on the 

other to support an injunction. (Butt, supra, 4 Cal.4th at 678; Pleasant Hill 

Bayshore Disposal, Inc. v. Chip-It Recycling, Inc. (2001) 91 Cal.App.4th 678, 

696.) The burden is on the moving party to show all elements necessary to support 

issuance of a preliminary injunction. (O'Connell v. Sup.Ct. (Valenzuela) (2006) 

141 Cal.App.4th 1452, 1481.)  

1. Likelihood of Prevailing on the Merits 

In looking at the likelihood of prevailing on the merits, the moving party bears the 

burden of establishing a reasonable probability of success on the merits. 

(Association for Los Angeles Dept Sheriffs v. County of Los Angeles (2008) 166 

Cal.App.4th 1625, 1634.) Injunction will not issue if it appears the plaintiff will not 

prevail. (SB Liberty, LLC v. Isla Verde Ass'n, Inc. (2013) 217 Cal.App.4th 272, 

280.) 

Here, Plaintiff’s motion and reply is largely concerned with reiterating the issues 

encountered in serving the Defendants. Only on reply does Plaintiff adduce 
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evidence related to the merits of her Complaint. However this near entirety of 

Plaintiff’s merits evidence is a declaration from former counsel for Plaintiff (co-

owner of the subject property) regarding Defendants’ purported knowledge of the 

derelict septic system. This evidence does not make it more likely than not that 

Plaintiff will prevail on her claims for (1) breach of contract (Civ. Code § 1550 et 

seq.); (2) breach of implied covenant of good faith and fair dealing; (3) fraud (Civ. 

Code §§ 1571 – 1573 et seq.); (4) deceit (Civ. Code § 1709-1710); (5) violation of 

Contra Costa County Ordinance (§ 72-6.202); and (6) civil conspiracy (Civ. Code 

§ 1708).  

2.  Balancing of the Relative Harms 

In deciding whether to issue the injunction, the Court must also evaluate “the 

interim harm that the plaintiff would be likely to sustain if the injunction were 

denied as compared to the harm the defendant would be likely to suffer if the 

preliminary injunction were issued.” (Smith v. Adventist Health System/West 

(2010) 182 Cal.App.4th 729, 749.) “‘The ultimate goal of any test to be used in 

deciding whether a preliminary injunction should issue is to minimize the harm 

which an erroneous interim decision may cause. [Citation.]’” (White v. Davis 

(2003) 30 Cal.4th 528, 554.) Although the court has broad discretion, it has “no 

discretion to act capriciously.” “It must exercise its discretion ‘in favor of the party 

most likely to be injured.” (Robbins v. Superior Court (1985) 38 Cal.3d 199, 205.) 

“To obtain a preliminary injunction, a plaintiff ordinarily is required to present 

evidence of the irreparable injury or interim harm that it will suffer if an injunction 

is not issued pending an adjudication of the merits.” (White v. Davis (2003) 30 

Cal.4th 528, 554.) Irreparable harm is often related to the ‘inadequate legal 

remedy’ (i.e., the damages remedy is inadequate because some immeasurable harm 

is threatened).  

Here, Plaintiff argues without evidence that “she will incur irreparable herm 

because Defendants conceal, transfer, deplete their ill-gotten gains, potentially 

destroy or damage key financial records and other documents and likely abscond 

with assets to a foreign country.” (Leighton A. Burrey Decl. ISO Ex Parte 

Application at ¶ 12.) In opposition, Defendant Kehua Xu testifies that after selling 

the subject property, the funds were deposited in a joint bank account with her ex-

spouse at East West Bank. (Kehua Xu Decl. at ¶ 13.) She further testifies that she 

“intend[s] to use the funds held in [her] joint account with her ex-spouse at East 

West Bank to remain in the United States in order to provide financial support for 
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[her] two daughters who are living and attending school in California.” (Id. at 

¶ 15.) 

First, Plaintiff has not shown that Defendants are currently threatening to “abscond 

with assets to a foreign country.” That is, Plaintiff has not shown the likelihood of 

harm if this injunction does not issue. Although Plaintiff has introduced evidence 

that Defendants were very difficult to serve with the instant Complaint, that is not 

tantamount to likelihood of harm if the injunction does not issue. 

For the reasons above, the motion for preliminary injunction is denied.  

 

15.  TIME: 9:01   CASE#: MSC21-02562 

CASE NAME: BURREY VS. CHEN 

HEARING ON MOTION TO SET ASIDE DEFAULT JUDGEMENT & 

DEFAULT 

FILED BY YIJIAN CHEN, et al. 

* TENTATIVE RULING: * 

 

 

Defendant Yijian Chen, Kehua Xu, Bellanna Xu and New Bellca Limited 

Corporation’s motion to set aside default is granted-in-part and denied-in-part. 

The motion is granted with respect to Defendant Yijian Chen, Kehua Xu, and 

Bellanna Xu for the reasons described below. 

The motion is denied with respect to Defendant New Bellca Limited Corporation. 

Defendant New Bellca Limited Corporation is a suspended corporation. A 

suspended corporation lacks the capacity to sue or defend an action. (Rev. & Tax. 

Code § 23301; Color Vue, Inc. v. Abrams (1996) 44 Cal.App.4th 1599, 1603–

1604.) Service was proper on New Bellca Limited Corporation pursuant to 

Corporations Code § 2011(b). New Bellca lacks the capacity to file an answer.  

Analysis 

CCP § 473(b) provides in relevant part:  

The court may, upon any terms as may be just, relieve a party or his or 

her legal representative from a judgment, dismissal, order, or other 

proceeding taken against him or her through his or her mistake, 
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inadvertence, surprise, or excusable neglect. Application for this relief 

shall be accompanied by a copy of the answer or other pleading 

proposed to be filed therein, otherwise the application shall not be 

granted, and shall be made within a reasonable time, in no case 

exceeding six months, after the judgment, dismissal, order, or 

proceeding was taken. 

Section 473 is a remedial statute to be “applied liberally” in favor of relief if the 

opposing party will not suffer prejudice. The law strongly favors trial and 

disposition on the merits. “‘Unless inexcusable neglect is clear, the policy favoring 

trial on the merits prevails.’” (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 

24 [quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 235].) However, while 

section 473 authorizes a court to relieve a party from default suffered through 

inadvertence, surprise, excusable neglect or mistake, “these words are not 

meaningless, and the party requesting such relief must affirmatively show that the 

situation is one which clearly falls within such category.” (Estate of Wolper (1956) 

146 Cal.App.2d 249, 251.) 

“[A] party who seeks relief under [section 473] must make a showing that due to 

some mistake, either of fact or of law, of himself or of his counsel, or through some 

inadvertence, surprise or neglect which may properly be considered excusable, the 

judgment or order from which he seeks relief should be reversed. In other words, a 

burden is imposed upon the party seeking relief to show why he is entitled to it, 

and the assumption of this burden necessarily requires the production of evidence. 

[Citations.]” (Kendall v. Barker (1988) 197 Cal.App.3d 619, 623-24 [quoting 

Hewins v. Walbeck (1943) 60 Cal.App.2d 603, 609-610].)  

Here, Defendant Yijian Chen testified that he has been outside the United States 

since August 18, 2020 and was at the mercy of his friend (Ying He) to alert him of 

any important mails addressed to him. (Chen Decl. at ¶ 7.) Although the 

declaration is not specific with respect to when he became aware of this lawsuit, he 

testifies that he, Kehau Xu, Bellanna Xu, and New Bellca Ltd. Co. retained Justin 

Hsiang to represent them in this lawsuit on February 28, 2022. (Id. at ¶ 8.) The 

declarations of Bellanna Xu and Kehua Xu are consistent with this testimony in 

that they state they engaged Justin Hsiang to represent them on February 28, 2022. 

(See Bellana Xu Decl. at ¶ 7; see also Kehua Xu Decl. at ¶ 12.) Kehua Xu testified 

on February 11, 2022 she was alerted by her friend that she had received a letter 

from Griswold Law APC dated February 1, 2022. (Kehua Xu Decl. at ¶ 8.) The 
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letter contained a document entitled “Oath of Reciever.” (Id.) Kehua Xu testified 

that she subsequently began searching for legal counsel and was able to 

communicate with Justin Hsiang for the first time about the underlying case on 

February 18, 2022. (Id. at ¶ 10.) 

Defendants’ testimony supports a conclusion that they were surprised to learn 

about the default. Furthermore, once they became aware of the underlying lawsuit 

they acted quickly to retain counsel and move to set aside the default. Their motion 

was filed on March 7, 2022, twelve days after the default was entered against them. 

It is accompanied by a proposed answer. 

The individual Defendants have satisfied the statutory requirements of § 473. Their 

motion to set aside default is granted. Their answer is deemed filed as of March 25, 

2022. 

 

 

 


